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Welcome Notes

» Copy of these presentation slides available at:
www.chicagocommercialcenter.com

* Questions will be answered at the conclusion
 Brief survey provided when you log-out

» Attorneys seeking CLE credit must complete
the survey
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Why a Construction Escrow Agreement?

» Clearly defines who is a party to the agreement

 Clearly identifies what documentation is to be
deposited and by whom

 Clearly identifies the procedures the Escrowee is
to follow

» There can be no deposit of funds or documentation
without a fully executed escrow agreement in place at
the title company
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What to Consider Before Establishing a
Construction Escrow

* What is the project?

* Where is it located?

* How long until completion?

* What is the project budget and what are the sources?
» Paying subcontractors directly or general contractor?

« Is title insurance required? If yes, will it be a Lender
Policy or an Owner Policy?
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Insured Construction Escrow - Lender’s
Policy

» The typical construction escrow administered
« Payments made directly to subcontractors
» Requires an indemnity signed by the Owner

e The title company issues endorsement(s) extending
the policy effective date to the funding date and
extending the mechanic lien coverage to insure that
defined payments have been made.

- An enhanced version of this endorsement is available to cover
lower tier undisclosed parties

- Additional underwriting review is required
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Insured Construction Escrow — Owner’s
Policy (aka Armour Note)

» Requires specific underwriting approval

* GC will be required to provide additional
documentation:
- Audited financials will need to be approved
- An indemnity signed by the GC

» Payments are made directly to the subcontractors

« Title company issues an interim mechanic lien
endorsement to the existing Owner’s policy
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Uninsured Escrows

» May be used in the following circumstances:

- Owner wants documentation reviewed and payouts made
by a 3 party (No Lender involved)

- The title company cannot insure the project

- Tenant Improvements (Landlord must acknowledge and
consent but is generally not a party)

* Escrowee’s standard for documentation review is
the same as for an insured transaction
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Variations of the Insured & Uninsured Escrows

* Note that all variations require additional
clearance and underwriting approval

- Title company may need audited financial statements of
some or all parties to the escrow

- Title company may need some or all parties to sign an
indemnity

» Additional risk premium may be charged

» There is no escrow in which the documentation is
merely “reviewed and approved” by the Escrowee.
Escrowee must either be insuring or disbursing.
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Variations of the Insured & Uninsured
Escrows — Outside Interim

» Lender’s Escrows only

* Procedure in a standard insured lender’s escrow
is followed, except:

- Payouts are made by the Lender

- The endorsement is not given to the Lender until the
Lender can confirm they have disbursed
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Variations of the Insured & Uninsured
Escrows — After the Fact

* Also called “trailing waivers” or “30 day delay”

» Payments typically made to the GC and to
individual subcontractors

- This procedure is to reimburse the GC for payments made
to the subs

- Prior to the disbursement, the GC submits their overall
waiver and the waivers of the subcontractors from the
immediately preceding draw

- At the final draw, all final waivers must be provided at the
time of disbursement
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Important Sections of the Construction
Loan Escrow Agreement

* Article 1 — Identifies/defines the parties & project

* Article 2 — Identifies who the Escrowee is to pay
(subcontractor or GC)

* Article 3 — Identifies what deposits are required to
insure and disburse funds:

- Owner’s Sworn Statement - Sufficient funds to the draw

- Owner’s Approval of the Draw - Waivers for the current draw

- GC Sworn Statement (including overall from GC)

- Inspection or Architect

- Lender's Approval Certification as on AIA G702
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Important Sections of the Construction
Loan Escrow Agreement

* Article 4 — General Conditions

- Escrowee will stop disbursement and notify Lender a filed
lien is found in the title search

- Escrowee can stop disbursements if the loan becomes
“out of balance” or for other red flags described in Art. 4(B)

- A copy of all final documentation needs to be provided at the

time of disbursement

- Funds deposited in escrow are not invested. Must have
instructions to invest, completed investment forms and W9s

- Art. 4(l) contains limited indemnification from the Owner to the

Title Company
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CHICAGO COMMERCIAL CENTER Construction Escrow: Understanding the Agreements and Forms

CHICAGO TITLE INSURANCE COMPANY

5/4/2011



Sworn Owner’s Statement

CHICAGD TITLE NSURANCE CONPANY
ISURANGE CopseT

The affiant, ROBERT JORDAN, being first duly sworn, on oath depases
and says that he is the PRESIDENT of ABC PROPERTY OWNERS, INC.
which is the owner of the following described premises in COOK County, llinois, to wit: 123 MAIN STREET, EVANSTON, IL

1. That he is thoroughly familiar with all the facts and circumstances concerning the premises described above;

2. That with respect to improvements on the premises the only work done or materials fumished to date are as listed below,

3. That the only contracts let for the furnishing of future work or materials relative to the contemplated improvements are as listed below;
4. That this statement is a true and complete statement of all such contracts, previous payments and balances due, if any.
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Sworn Owner’s Statement

CHICAED TITLE NSURANCE CONPARY
MRS STATENENT T0 CHICAGY TITLE IURANCE

o ums [ ——
couy oF coos = S . M AL 01
ADJUSTED TOTAL
W CONTRACT INC. ; ., AMOUNT OF THIS BALANCE TO BECOME
NAME AND ADDRESS KIND OF WORK EXTRAS & CREDITS PREVIQUSLY PAID BAYMENT DUE
HAL JORDAN GENERAL GENERAL
G
CONTRACTING CONTRACTOR 19,526,000.00 0,845,337.00 1,148,857.00 8,531,706.00
7500 N RIDGE RD
CHICAGO IL 80676
773/555-4567

THE UNDERSIGNED HEREBY APPROVES THE ABOVE AMOUNTS FOR PAYMENT.
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Sworn GC Statement

The af'ﬁant, __ CAROL FERRIS being first duly sworn, on oath deposes and says that he is
VICE PRESIDENT

of HAL JORDAN GENERAL CONTRACTING, INC that THEY.

have a contract with ABC PROPERTY OWNERS, INC. ,owner

for GENERAL CONTRACTING SERVICES on the following described premises in said County, fo wit __ 123 MAIN

STREET, EVANSTON, IL

That, for the purposes of said contract, the following persens have been contracted with, and have furnished, or are furnishing and preparing
materials for, and have done or are doing labor on said improvement. That there is due and to become due them, respectively, the amounts set
opposite their names for materials or labor as stated. That this statement is a full, true and complete statement of all such persons, the amounts
paid and the amounts due or to become due to each.
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Sworn GC Statement
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Waivers — Final Compared to Partial

WAIVER OF LIEN TO DATE

— T

Davers DeTRALL
i ZENTRAL AV BVARSTEN, & W3

e FINAL WAIVER OF LIEN

ns Wk

Sacrvet 11 BAPLEDN

hereto furnished, or which may be furnished at any time hereafter,

ACCRESS 71738 K. RAND ROAD, WT. PROSPECT. I, 40524
THILE VACE PRESIDENT
T AP AT TS P2 oA CPEEPL BT P, A WPTTTN 75 T CMRACT
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Waiver of Lien to Date & Contractor’s Affidavit

WANTROF LIEN 75, DATE

Emn e g ey e CRACT

WAIVER OF LIEN TO DATE remr e e
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Escrow® 1407-SAMPLE-001
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JOM IT MAY CONCE

WHEREAS the unde d has been employed by HAL INC.
o fumish DRYWALL MATERIAL AND INSTALLATION

for i premises known o 123 MAIN STREET

of which ABC PROFERTY OWNERS, INC. is the owner

THE for and in - ofT THIRTY S3EVEN THOUSAND FIVE HUNDRED DOLLARS AND NOM00
§ 237 800,00 Dolars, and other good and valuable consideration, the receipt whereof is hersby acknowbedged, dodes) herety waive and releass any and

all e cr claam of, o right bo, ben, undir thie statues of the Stabir of ILLINOIS. relating to mechanics” Bens, with respoct b and on said abowi-desaibed
premuses and e impeov i thereon, and on the matenal, fdures, apy d urreihed, and on the moneys, funds or ofher consaderabons oy wesmm
*

o ot Tt

e or 1o becom: due from the cwner, on account of all ksbor seraoes, mate b or machinery, furnishid to this date by the undersigned e seameaa "":_‘
for the above-described muses, INCLUIDING EXTRAS " | P s 2 7 s S S
s s
DATE APRIL 30, 2011 COMPANY HAME:  DAVID'S DRYWALL e | sasra
ADDRESS: 3246 CENTRAL AVENUE, EVANSTON, IL 60201 ]I, g
I - T
SIBNATURE TITLE PRESIDENT I T —
o e, e
EXTRAS BUT ARE NOT LMITED AND WRITTEM, TO THE CONTRACT.
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Waiver of Lien to Date & Contractor’s Affidavit
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Partial Material Waiver

WAIVER OF LIEN TO DATE
| STATE OF ILLINCES Gy nia

COUNTY OF COOK.

WHERES been smplayed by WALL,
1o furnegh _ DRYWALL MATERIAL
for the premises known as __ 123 MAIN STREET, EVANSTON. IL

af which _ABKC PROPERTY CWNERS, ING s B crane.

THE undarigd, o and inconadratonof_CAE HUNORED SEVENTY THOUSAID COLUIRS RN 13_1R.00.00_)
Diskars, and cther good and vilisble corsideraion, the reospt whevect is havsby e, doies) hereby . el ol b e
claim of, or gt 1o, Ben, undier the statues of the State of _ILLINCES, |mbmm.m with respect 10 and on saed sbove.

‘described premises, and e improvement eneon, and on T matenal, fxtures. spparatus or machinery fumished, e on the moneys, funds of oher
contdirabons dus o 1o become dus from the owner, on account of all labor seraces, maleral fodures, spparatas or machnery, hurmished 1o the dale.
by T undarignad for the above-descrbad pramisss. INCLUDING EXTRAS
DATE _APRIL 30, 2011, COMPANY NAME _EEST DRY WALL SUPPLY

ADDRESS _B0% WEST GLENVIEW ROAD, GLENVIEW, IL 80025_

SIGNATURE AND TITLE

SUBSCRIBED AND SWORN TO BEFORE ME THIS DAY OF 2

ROTARY PUBLIC

'EXTRAS INCLUIDE BUT ARE NOT LIMITED TO CHANGE ORDERS. BOTH ORAL AND WRITTEN, TO THE CONTRACT
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Questions & Answers

* Please submit your written questions with the
webinar control panel on your screen
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Contact Us

 If you are a current client of Chicago Title, please
contact your sales representative

 If you are not a current client, please contact:
Cindy Malone Tom Meier

312-223-3360 312-223-3880
cindy.malone@ctt.com tom.meier@ctt.com

HEAGO COMMERSIAL CENTER Construction Escrow: Understanding the Agreements and Forms
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Thank You!

» These presentation slides can be downloaded at
www.chicagocommercialcenter.com

* Please complete the brief survey that appears
when you log-out

» CLE certificates will be emailed to attorneys who
complete the survey

HICAG COMMERCIAL CENTER Construction Escrow: Understanding the Agreements and Forms
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Attachments:

1) Notes related to slides 14 through 22

2) Sample forms
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