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Welcome Notes

• Copy of these presentation slides available at: py p
www.chicagocommercialcenter.com

• Questions will be answered at the conclusion

• Brief survey provided when you log-out
• Attorneys seeking CLE credit must complete 

hthe survey

Why a Construction Escrow Agreement?

• Clearly defines who is a party to the agreement

• Clearly identifies what documentation is to be 
deposited and by whom

• Clearly identifies the procedures the Escrowee is 
to follow

• There can be no deposit of funds or documentation 
without a fully executed escrow agreement in place at y g p
the title company
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What to Consider Before Establishing a 
Construction Escrow

• What is the project?• What is the project?

• Where is it located?

• How long until completion?

• What is the project budget and what are the sources?

• Paying subcontractors directly or general contractor?

• Is title insurance required? If yes will it be a Lender• Is title insurance required?  If yes, will it be a Lender       
Policy or an Owner Policy?

Insured Construction Escrow - Lender’s 
Policy

• The typical construction escrow administered

P t d di tl t b t t• Payments made directly to subcontractors

• Requires an indemnity signed by the Owner

• The title company issues endorsement(s) extending 
the policy effective date to the funding date and 
extending the mechanic lien coverage to insure that 
defined payments have been made.

- An enhanced version of this endorsement is available to cover 
lower tier undisclosed parties

- Additional underwriting review is required
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• Requires specific underwriting approval

Insured Construction Escrow – Owner’s 
Policy (aka Armour Note)

• GC will be required to provide additional 
documentation:
- Audited financials will need to be approved

- An indemnity signed by the GC

• Payments are made directly to the subcontractors

• Title company issues an interim mechanic lien 
endorsement to the existing Owner’s policy

Uninsured Escrows

• May be used in the following circumstances:
- Owner wants documentation reviewed and payouts made- Owner wants documentation reviewed and payouts made 

by a 3rd party (No Lender involved)

- The title company cannot insure the project

- Tenant Improvements (Landlord must acknowledge and 
consent but is generally not a party)

• Escrowee’s standard for documentation review is 
th f i d t tithe same as for an insured transaction
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• Note that all variations require additional 
clearance and underwriting approval

Variations of the Insured & Uninsured Escrows

- Title company may need audited financial statements of 
some or all parties to the escrow 

- Title company may need some or all parties to sign an 
indemnity

• Additional risk premium may be charged

• There is no escrow in which the documentation is 
merely “reviewed and approved” by the Escrowee.  
Escrowee must either be insuring or disbursing.

• Lender’s Escrows only

Variations of the Insured & Uninsured 
Escrows – Outside Interim

• Procedure in a standard insured lender’s escrow 
is followed, except:
- Payouts are made by the Lender

- The endorsement is not given to the Lender until the 
Lender can confirm they have disbursed
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Variations of the Insured & Uninsured 
Escrows – After the Fact

• Also called “trailing waivers” or “30 day delay”

P t t i ll d t th GC d t• Payments typically made to the GC and to 
individual subcontractors
- This procedure is to reimburse the GC for payments made 

to the subs

- Prior to the disbursement, the GC submits their overall 
waiver and the waivers of the subcontractors from the 
immediately preceding drawimmediately preceding draw

- At the final draw, all final waivers must be provided at the 
time of disbursement

Important Sections of the Construction 
Loan Escrow Agreement

• Article 1 – Identifies/defines the parties & project

A ti l 2 Id tifi h th E i t• Article 2 – Identifies who the Escrowee is to pay 
(subcontractor or GC)

• Article 3 – Identifies what deposits are required to 
insure and disburse funds:
- Owner’s Sworn Statement

- Owner’s Approval of the Draw

- Sufficient funds to the draw

- Waivers for the current drawOwner s Approval of the Draw

- GC Sworn Statement 

- Lender’s Approval

Waivers for the current draw 
(including overall from GC)

- Inspection or Architect 
Certification as on AIA G702
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• Article 4 – General Conditions
Escrowee will stop disbursement and notify Lender a filed

Important Sections of the Construction 
Loan Escrow Agreement

- Escrowee will stop disbursement and notify Lender a filed 
lien is found in the title search

- Escrowee can stop disbursements if the loan becomes 
“out of balance” or for other red flags described in Art. 4(B)

- A copy of all final documentation needs to be provided at the 
time of disbursement

- Funds deposited in escrow are not invested. Must have 
i t ti t i t l t d i t t f d W9instructions to invest, completed investment forms and W9s

- Art. 4(I) contains limited indemnification from the Owner to the 
Title Company

Owner’s Sworn 
Statement

Construction
Documentation

GC Sworn 
Statement

Subcontractor 
Waivers

Subcontractor 
Waivers

Material 
Waivers

Material 
Waivers

Material 
Waivers

Material 
Waivers
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Sworn Owner’s Statement

Sworn Owner’s Statement
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Sworn GC Statement

Sworn GC Statement
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Waivers – Final Compared to Partial

Waiver of Lien to Date & Contractor’s Affidavit
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Waiver of Lien to Date & Contractor’s Affidavit

Partial Material Waiver
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Questions & Answers

• Please submit your written questions with the y q
webinar control panel on your screen

Contact Us

• If you are a current client of Chicago Title, please y g p
contact your sales representative

• If you are not a current client, please contact:

Cindy Malone Tom Meier
312-223-3360 312-223-3880
i d l @ i @cindy.malone@ctt.com tom.meier@ctt.com
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Thank You!

• These presentation slides can be downloaded at p
www.chicagocommercialcenter.com

• Please complete the brief survey that appears 
when you log-out

• CLE certificates will be emailed to attorneys who 
l hcomplete the survey



Attachments:

1)	 Notes related to slides 14 through 22

2)	 Sample forms
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